-~

N
N\
:: OFFICE OF THE ATTORNEY GENERAL OF TEXAS
‘S AUSTIN
GERALD C, MANN
ATIORNEY SENERAL

Honorable Ralph logan
County Attorney

Toa Greea County

San Angelo, Texas

Dear 8ir:

0d of private

{on reacquisi-

: by ocounty,
pélated qn--tionl.

The State granted to\Tox\CGreen County public free
school land, all of ‘whid¥ fied as agrioultural and
grazing land, . poated within Tom Green

County. § : to various individuals,
retaining y4n . The purchasers bdeoame de-
linquent ,/and/th h d Judgnments, foresloalng itvs
vendor' bought in the lands at sheriff's

‘ sald lands were privately owned state, ocounty
and oommon $qghodl district taxes decame 4dus on same, Such
taxes have neVvqr beep paild, but upon resoquisition of title
the Commissioneng' Court entered an order assuming to “remit™
all of such taxes and "releass”™ all suoh tax liens, The
county held said lands in its own neme for a period of two
yesrs and thereafter sold same and sonveyed thea by general
warranty deed to ths purchasers,

In visw of ths above facts you request the opinion
of this dopartment in responss to the following questionss
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“l. Has the Commissioners' Court the authore
ity after reacquiring its school lands, to reait,
releass, or any manner extinguish the state, county
and sohool distriot taxes, or the taxes of any ocne
of these governmsntal units lavied againat such

sg?ogl lands during their period of private owner=-
anlp

"2. After reacquiring titles to its school
lands, as ahove described, was the county lisdle:

"(a) Por dslinquent sitate taxss accruing dur=-
ing the years af private ownership?

"(b) For delinquent county taxes scoruing dure
ing the years of private ownership?

"{s) Tor uhe delinguent common schoeol district

taxes acoruing during the years of private owner~
ship?

"3, Ths county having 5514 thess lands under
gensral warranty deeds ia 1939, without exssption
as %o taxes byt while such taxes wers dolinquent{t

has {t Lhe suthority %o pay the taxes for whiek
is liable, if any?

‘"4e If the couaty is liabls for tmxes and has
the authority to pay such taxes, froa what fund
should theue taxes be paid?*

Your first question is expreasly anawered in the
n'Elti'; by our Oplalon Mo. 0=-4679, a copy of which we enclose
herewith, :

Subdivision {a) of your second question is answered
{a the nefative by the Suprems Court in the case of Childress
County ¥. State, 127 Texss 343, 92 S. W, (24) 1011, where the
sourt had before it the idaatical question here under considere-
tion. The dourt there sald:

% . . . when the titls to this (publis free
sshool) land reverted to Childress County, the tax



Honorable Ralph Logan =~ Prge 3.

lien for State purposes beeane msrged with the owner-
ship of the land by the county. This property, ded-
foated to a county exelusively for a pudblie purpose,
and having bsen s0ld by the oounty to lndividuafg.

who falled to comply with the contract of sale, where-
upon the title to the land reverted to the county,
¢annot be dburdsned with taxes due the State Adur

the time 1t was privately owned, 61 O, J., p. 9%

and cases oltedy 26 R, C. L,, P. 295, and nuthorttlol
o0ited.” (Parentheses ours,)

Giving effects %o the 4dcatrine of merger announced in
the Childress County ecase it would seem, a fortiori, that when
the sounty reacquired title to its pudblie free sohool lands,
situated within 1its boundaries, the scunty's tax lien merged
with its Sitle to the land, so0 Shat thereafter, such land wounld
not be dburdened with ecounty taxes. We, therefors, anawer subd-
division (b) of your second question in the negative.

It does not follow, howsver, that the state or county
taxes have been relessed, On the contrary, the individvals
who owned the lands at the time the Saxes aoccrued during pri-
vate ownership of same, remain personally liadls for such
taxes, c’.t, of Renrietta v, Enatll, 37 Tex, 1’0. 26 8, Ko 619;
City of San Antonio v, Berry, 92 Tex. 319, 48 8. W. 496
Ritohey v, Hoor, 112 Tex. 493, 249 8. ¥, 172. And psrsonal
Judgment may be odtalned against such tax &edtors, Danoiger
v. State, (Tex. Sup.) not yst reported,

Bubdivision (o) of your second gquestion presents a
somaewhat different prodlea,

The board of achool trustees of a common ldhool dig-
triot have control of the affairs of the distriet, Ars., 2749,

R. C. 3. That board is a dody politie and ecorporate with author-

ity to sue and be sued, Art. 2748, R. C, 3, The oounty has
no ocontrol over the funda of sual school district. Ars. 2828‘
R. C. S., and nay not sue to recover tax funds beloaging to 1%,

Watson v, El Psso Gonnty‘ 202 8., @, 126, Since the two entities

are saparate and distinet it follows that the tax lien of the

school distriot &i{4 not merge witsh the oounty's title upoa the
reaoquisition of same by ths sounty., Suoch title was reagquired
by the county subjest to such sebhool taxes, und % had the op-
tion of paying same and protecting its interest in the land op
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peraitting 1t to be wold therefor, Childreas County v. State,
supra. Beyond this the sounty 414 not become liable for sush
taxes by reacquisition of title to the landes sudbjeot to the
taxes, nor by virtue of the sizple faet of ownership of said
lands during a two-ysar period, Childress County v, State,

supra.

The questlon remains as to whether the county beoanmse
liadle for such school taxes by virtue of the "general ware
ranty desd" sxsouted by {t, It is well settled that the
Cormissionerat Court has only such authority as is zranted to
1t by the constitution and statutes, either expressly or by
nesesasary implication. Childrees County v, State, surra, and
authorities there aited, Tha constitution authorizta sele of
the county's publie school lands by the Commnisaioners' Court,
Conat. Art. 7, Seo. 6. And, R, 5. Article 2351 (8) authorizes
the Couzissioners'! Court to provide for the *protection, gro-
servation and disposition™ of all such lands granted to ths
sounty. Xeither the constitution nor the statutes authorize
the Comzissioners' Court to bind the county or make it liable
upon a jensral warranty ooantained Iln s dead executed by such
Com:issioners' Court. Stewart v, Blaln, 159 8. #. 928, lior
do we kaow of any authority in the Commlssioners' Court to
bind the county by a sovenant agalinst inoumbrances., The sounty
holds title to publio school land in trust for the parmansnt
sohool fund, Const, Art, 7, Seo. 6. In oconveying titls to
such land it acts in the capaoity of a trustes, and the same
law applies and the gounty will be treatad as any other trustes,
Gallup v, Liberty County, 122 S, ¥, 291, Logan v, Stephens
County, 98 Tex. 283, B3 3, W, 365, An ordinary truetee fis
bound neither by the express warranty nor by the 1mf110d (1.} 20
enants in a doed executed by him in his trust capacity.
Clevaland & Sons v, Smith, 156 S, &, 2,7. e, therefore,
anawer Subdivision (o) of your second question in the nega-

tive,

Ilaving thus anawerad your first two questions it
becomes unnecessary to answer the other questions contained

in your request.
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#e express our appresiation for the exdellent brief
adcompanying your request,
Trusting that the adove fully answers your inquiry,
we are
Yours very truly
ATTORNFY GYNERPAL OF TEIAS
y fwé//fﬂé 7
i Powler Robderts
Assistant
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